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IN THE COURT OF APPEALS 

NINTH SUPREME JUDICIAL DISTRICT 

BEAUMONT, TEXAS 

_______________________ 

 

BRIAN RAY MIDDLETON,  
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vs. 

 

THE STATE OF TEXAS,  

Appellee 
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253rd Judicial District Court  

of Liberty County, Texas 

_______________________ 
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_______________________ 

 

 

TO THE HONORABLE JUDGES OF THE COURT OF APPEALS: 

 

COMES NOW the State of Texas, by and through her Assistant District 

Attorney, Stephen C. Taylor, and files this State’s Brief in response to Appellant’s 

Brief in  this Cause. 



2 

 

STATEMENT OF THE CASE 

 

This is an appeal from multiple convictions for THEFT >= $1,500 < 

$20,000; and multiple convictions for THEFT >= $2,500 < $30,000.  On 

September 24, 2014, in Cause No. CR31225, Appellant was charged by Indictment 

with THEFT of PROPERTY >= $20,000 < $100,000, in that on or about February 

28, 2014, Appellant did then and there, “unlawfully appropriate, by acquiring or 

otherwise exercising control over, property, to-wit: U.S. Currency, of the value of 

$20,000 or more but less than $100,000 from JAMES D. CHANDLER, the owner 

thereof, without the effective consent of the owner, and with intent to deprive the 

owner of the property….”  (CLRK. REC. A – 2).   

On September 24, 2014, in Cause No. CR31226, Appellant was charged by 

Indictment with THEFT of PROPERTY >= $1,500 < $20,000, in that on or about 

April 3, 2014, Appellant did then and there, “unlawfully appropriate, by acquiring 

or otherwise exercising control over, property, to-wit: cement / concrete, of the 

value of $1,500 or more but less than $20,000 from JERRY WHITE, the owner 

thereof, without the effective consent of the owner, and with intent to deprive the 

owner of the property….”  (CLRK. REC. B – 2). 
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The Indictment in Cause No. CR31226 further charged that Appellant did 

then and there, “commit theft of service, with intent to avoid payment of service 

that the [Appellant] knew is provided only for compensation, the [Appellant] 

intentionally or knowingly secured the performance of the service by agreeing to 

provide compensation to LIBERTY READY MIX LP and, after the service is 

rendered, fails to make full payment after receiving notice demanding payment, by 

the [Appellant] issuing check #1005, in an amount of $1,500 or more but less than 

$20,000, when the [Appellant] did not have sufficient funds in his bank, for the 

payment in full of check #1005….”  (CLRK. REC. B – 2). 

On September 24, 2014, in Cause No. CR31227, Appellant was charged by 

Indictment with THEFT of PROPERTY >= $1,500 < $20,000, in that on or about 

March 19, 2014, Appellant did then and there, “unlawfully appropriate, by 

acquiring or otherwise exercising control over, property, to-wit: U.S. Currency, of 

the value of $1,500 or more but less than $20,000 from HOWARD DEAN 

DECLUETTE, the owner thereof, without the effective consent of the owner, and 

with intent to deprive the owner of the property….”  (CLRK. REC. C – 2).   
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On April 7, 2015, in Cause No. CR31226, Appellant appeared before HON. 

CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of Liberty 

County, Texas, and entered a plea of GUILTY to the State Jail felony of THEFT 

of PROPERTY >= $1,500 < $20,000.  In accord with the plea agreement, the Trial 

Court assessed Appellant’s punishment at ten (10 ) years Deferred Adjudication 

Community Supervision, a fine of $500.00, Attorney Fees of $450.00, Court Costs, 

100 hrs of Community Service, and restitution of $15,688.00 payable to JERRY 

WHITE, LIBERTY READY MIX LP.  (CLRK. REC. B – 12 – 17). 

On April 7, 2015, in Cause No. CR31227, Appellant appeared before HON. 

CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of Liberty 

County, Texas, and entered a plea of GUILTY to the State Jail felony of THEFT 

of PROPERTY >= $1,500 < $20,000.  In accord with the plea agreement, the Trial 

Court assessed Appellant’s punishment at ten (10 ) years Deferred Adjudication 

Community Supervision, a fine of $500.00, Court Costs, 100 hrs of Community 

Service, and restitution of $14,265.00 payable to HOWARD DEAN 

DECLUETTE.  (CLRK. REC. C – 16 – 21). 
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On October 5, 2015, in Cause No. CR31225, Appellant appeared before 

HON. CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of 

Liberty County, Texas, and entered a plea of GUILTY to the State Jail felony of 

THEFT of PROPERTY >= $1,500 < $20,000.  In accord with the plea agreement, 

the Trial Court assessed Appellant’s punishment at ten (10) years Deferred 

Adjudication Community Supervision, a fine of $500.00, Court Costs, 100 hrs of 

Community Service, and restitution of $17,100.00 payable to JAMES DAVID 

CHANDLER.  (CLRK. REC. A – 23 – 28). 

On July 1, 2019, in Cause No. CR34574, Appellant was charged by 

Indictment with THEFT of PROPERTY >= $ 2,500 < $30,000, in that on or about 

January 9, 2019, Appellant did then and there, “unlawfully appropriate, by 

acquiring or otherwise exercising control over, property, to-wit: U.S. Currency, of 

the value of $2,500 or more but less than $30,000 from McCOY’s BUILDING 

SUPPLY, the owner thereof, without the effective consent of the owner, and with 

intent to deprive the owner of the property….”  (CLRK. REC. D – 2). 

On July 17, 2019, in Cause Nos. CR31225 & CR31226 & CR31227, the 

State filed its MOTION TO REVOKE UNADJUDICATED COMMUNITY 

SUPERVISION, based in-part on the Indictment in Cause No. CR34574.  (CLRK. 

REC. A – 29 – 30) (CLRK. REC. B – 18 – 19) (CLRK. REC. C – 22 – 23).   
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On November 4, 2019, in Cause No. CR34752, Appellant was charged by 

Complaint and Information with THEFT of PROPERTY >= $ 2,500 < $30,000, in 

that on or about February 4, 2019, Appellant did then and there, “unlawfully 

appropriate, by acquiring or otherwise exercising control over, property, to-wit: 

U.S. Currency, of the value of $2,500 or more but less than $30,000 from ADAM 

KYLE KUBSCH, the owner thereof, without the effective consent of the owner, 

and with intent to deprive the owner of the property….”  (CLRK. REC. E – 2).   

On November 4, 2019, in Cause No. CR31225, Appellant appeared before 

HON. CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of 

Liberty County, Texas, and entered a plea of TRUE to all of the allegations set out 

in the State’s MOTION TO REVOKE UNADJUDICATED COMMUNITY 

SUPERVISION.   There was no agreement as to punishment.  (CLRK. REC. A – 

36).  

On November 4, 2019, in Cause No. CR31226, Appellant appeared before 

HON. CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of 

Liberty County, Texas, and entered a plea of TRUE to all of the allegations set out 

in the State’s MOTION TO REVOKE UNADJUDICATED COMMUNITY 

SUPERVISION.   There was no agreement as to punishment.  (CLRK. REC. B – 

23). 
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On November 4, 2019, in Cause No. CR31227, Appellant appeared before 

HON. CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of 

Liberty County, Texas, and entered a plea of TRUE to all of the allegations set out 

in the State’s MOTION TO REVOKE UNADJUDICATED COMMUNITY 

SUPERVISION.   There was no agreement as to punishment.  (CLRK. REC. C – 

29). 

On November 4, 2019, in Cause No. CR34574, Appellant appeared before 

HON. CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of 

Liberty County, Texas, and entered a plea of GUILTY to the State Jail felony of 

THEFT of PROPERTY >= $2,500 < $30,000.  There was no agreement as to 

punishment.  (CLRK. REC. D – 12 – 18). 

Appellant requested the preparation of a Pre-Sentence Investigation Report, 

and the Trial Court set sentencing in Cause Nos. CR31225, CR31226, CR31227 

and CR34574 to January 9, 2020.  (CLRK. REC. D – 11).   

On January 9, 2020, in Cause No. CR34752, Appellant appeared before 

HON. CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of 

Liberty County, Texas, waived indictment, and entered a plea of GUILTY to the 

State Jail felony of THEFT of PROPERTY >= $2,500 < $30,000.  There was no 

agreement as to punishment.  (CLRK. REC. E – 5 – 13). 
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On January 9, 2020, Appellant appeared before HON. CHAP B. CAIN, III, 

Presiding Judge in the 253rd Judicial District Court of Liberty County, Texas, for 

sentencing.  (RPTR. REC. – 1 – 75).  At the conclusion of the hearing, the Trial 

Court found all of the allegations set out in the State’s MOTION TO REVOKE 

UNADJUDICATED COMMUNITY SUPERVISION to be TRUE and 

adjudicated Appellant GUILTY of the State Jail felony offense of THEFT as pled 

in Cause Nos. CR31225, CR31226 and CR31227.  The Trial Court also found 

Appellant GUILTY of the State Jail felony offense of THEFT as pled in Cause 

Nos. CR34574 and CR34752.  The Trial Court assessed punishment in each of the 

five (5) Causes at two (2) years in a State Jail facility.  The Trial Court 

cumulated the sentences - - “The Court is further ordering that after you complete 

the sentence of two years in [CR]31225, that you then serve the sentence of two 

years in [CR]31226, and upon the completion of that sentence, that you serve the 

two years assessed in [CR]31227, and then upon completion of that sentence, that 

you complete the sentence in [CR]34574, and then upon the completion of that 

sentence, then you complete the two years in [CR]34752.  So, in other words, these 

are consecutive sentences.  I don’t see that there’s any impediment to it in [C.C.P.] 

42.08.  You need to stay in the pen as long as you can so you don’t defraud other 

people.  You have no conscience at all, it appears.”   Id. at 73.   
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Appellant timely filed Notice of Appeal in each Cause.  The Trial Court’s 

Certification of Defendant’s Right of Appeal in each Cause stated that this criminal 

case “is a plea-bargain case, and the Defendant has NO right of appeal as to Guilt / 

Innocence.  [T]he Defendant has the right of appeal as to sentencing.”  Appellant 

did not file a MOTION FOR NEW TRIAL in any Cause. 

The Clerk’s Record in Cause No. CR31225 will be designated “CLRK. 

REC. A.”  The Clerk’s Record in Cause No. CR31226 will be designated “CLRK. 

REC. B.”  The Clerk’s Record in Cause No. CR31227 will be designated “CLRK. 

REC. C.”  The Clerk’s Record in Cause No. CR34574 will be designated “CLRK. 

REC. D.”  The Clerk’s Record in Cause No. CR34752 will be designated “CLRK. 

REC. E.”    

 

APPELLANT’S ISSUE NUMBER ONE (RESTATED) 

 

          THE CUMULATION ORDER IN THE JUDGMENT IS VOID 

          AND NEEDS TO BE REFORMED. 

 

 

 

STATE’S REPLY TO APPELLANT’S ISSUE NUMBER ONE 

 

                THE CUMULATION ORDERS IN CAUSE NOS. CR31226 & 

                CR31227 & CR34574 & CR34752 ARE NOT VOID. 
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FACTS 

 

Appellant was the owner of B & D CONSTRUCTION.  In March 2014, 

Appellant (as B & D CONSTRUCTION) signed an agreement with H.D. 

DECLUETTE to build an addition onto DECLUETTE’s home.  DECLUETTE 

advanced Appellant $15,765.00.  Appellant purchased one pallet of blocks and 2x6 

wood.  Appellant’s workers worked one day, and left the job unfinished.  

Appellant never returned to complete the job. 

  In March 2014, Appellant (as B & D CONSTRUCTION) signed an 

agreement with JAMES D. CHANDLER to construct a building on CHANDLER’s 

property.  CHANDLER advanced Appellant $33,500.00, but Appellant never did 

any kind of work except for having the concrete slab poured. 

Appellant (as B & D CONSTRUCTION) signed an agreement with JERRY 

WHITE of LIBERTY READY MIX LP to pour a concrete slab on CHANDLER’s 

property.  On April 3, 2014, upon completion of the concrete pour on 

CHANDLER’s property, Appellant (as B & D CONSTRUCTION) wrote a check 

to LIBERTY READY MIX in the amount $15,588.00 which was returned for 

NON-SUFFICIENT FUNDS. 
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On September 24, 2014, in Cause No. CR31225, Appellant was charged by 

Indictment with THEFT of PROPERTY >= $20,000 < $100,000, in that on or 

about February 28, 2014, Appellant did then and there, “unlawfully appropriate, by 

acquiring or otherwise exercising control over, property, to-wit: U.S. Currency, of 

the value of $20,000 or more but less than $100,000 from JAMES D. 

CHANDLER, the owner thereof, without the effective consent of the owner, and 

with intent to deprive the owner of the property….”  (CLRK. REC. A – 2).   

On September 24, 2014, in Cause No. CR31226, Appellant was charged by 

Indictment with THEFT of PROPERTY >= $1,500 < $20,000, in that on or about 

April 3, 2014, Appellant did then and there, “unlawfully appropriate, by acquiring 

or otherwise exercising control over, property, to-wit: cement / concrete, of the 

value of $1,500 or more but less than $20,000 from JERRY WHITE, the owner 

thereof, without the effective consent of the owner, and with intent to deprive the 

owner of the property….”  (CLRK. REC. B – 2). 
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The Indictment in Cause No. CR31226 further charged that Appellant did 

then and there, “commit theft of service, with intent to avoid payment of service 

that the [Appellant] knew is provided only for compensation, the [Appellant] 

intentionally or knowingly secured the performance of the service by agreeing to 

provide compensation to LIBERTY READY MIX LP and, after the service is 

rendered, fails to make full payment after receiving notice demanding payment, by 

the [Appellant] issuing check #1005, in an amount of $1,500 or more but less than 

$20,000, when the [Appellant] did not have sufficient funds in his bank, for the 

payment in full of check #1005….”  (CLRK. REC. B – 2). 

On September 24, 2014, in Cause No. CR31227, Appellant was charged by 

Indictment with THEFT of PROPERTY >= $1,500 < $20,000, in that on or about 

March 19, 2014, Appellant did then and there, “unlawfully appropriate, by 

acquiring or otherwise exercising control over, property, to-wit: U.S. Currency, of 

the value of $1,500 or more but less than $20,000 from HOWARD DEAN 

DECLUETTE, the owner thereof, without the effective consent of the owner, and 

with intent to deprive the owner of the property….”  (CLRK. REC. C – 2).   
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On April 7, 2015, in Cause No. CR31226, Appellant appeared before HON. 

CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of Liberty 

County, Texas, and entered a plea of GUILTY to the State Jail felony of THEFT 

of PROPERTY >= $1,500 < $20,000.  In accord with the plea agreement, the Trial 

Court assessed Appellant’s punishment at ten (10 ) years Deferred Adjudication 

Community Supervision, a fine of $500.00, Attorney Fees of $450.00, Court Costs, 

100 hrs of Community Service, and restitution of $15,688.00 payable to JERRY 

WHITE, LIBERTY READY MIX LP.  (CLRK. REC. B – 12 – 17). 

On April 7, 2015, in Cause No. CR31227, Appellant appeared before HON. 

CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of Liberty 

County, Texas, and entered a plea of GUILTY to the State Jail felony of THEFT 

of PROPERTY >= $1,500 < $20,000.  In accord with the plea agreement, the Trial 

Court assessed Appellant’s punishment at ten (10 ) years Deferred Adjudication 

Community Supervision, a fine of $500.00, Court Costs, 100 hrs of Community 

Service, and restitution of $14,265.00 payable to HOWARD DEAN 

DECLUETTE.  (CLRK. REC. C – 16 – 21). 
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On October 5, 2015, in Cause No. CR31225, Appellant appeared before 

HON. CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of 

Liberty County, Texas, and entered a plea of GUILTY to the State Jail felony of 

THEFT of PROPERTY >= $1,500 < $20,000.  In accord with the plea agreement, 

the Trial Court assessed Appellant’s punishment at ten (10 ) years Deferred 

Adjudication Community Supervision, a fine of $500.00, Court Costs, 100 hrs of 

Community Service, and restitution of $17,100.00 payable to JAMES DAVID 

CHANDLER.  (CLRK. REC. A – 23 – 28). 

On January 7, 2019, and January 9, 2019, Appellant purchased roofing 

materials from McCOY’s BUILDING SUPPLY in Dayton, Texas.  Appellant paid 

for the roofing materials with personal checks for $2,714.09 and $2,025.77.  Both 

checks were returned for NON-SUFFICIENT FUNDS. 

  In February 2019, Appellant (as B & D CONSTRUCTION) signed an 

agreement with ADAM KYLE KUBSCH to construct a 30x50 metal building.  

KUBSCH advanced Appellant $11,000.00, but Appellant never did any kind of 

work. 
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On July 1, 2019, in Cause No. CR34574, Appellant was charged by 

Indictment with THEFT of PROPERTY >= $ 2,500 < $30,000, in that on or about 

January 9, 2019, Appellant did then and there, “unlawfully appropriate, by 

acquiring or otherwise exercising control over, property, to-wit: U.S. Currency, of 

the value of $2,500 or more but less than $30,000 from McCOY’s BUILDING 

SUPPLY, the owner thereof, without the effective consent of the owner, and with 

intent to deprive the owner of the property….”  (CLRK. REC. D – 2). 

On July 17, 2019, in Cause Nos. CR31225 & CR31226 & CR31227, the 

State filed its MOTION TO REVOKE UNADJUDICATED COMMUNITY 

SUPERVISION, based in-part on the Indictment in Cause No. CR34574.  (CLRK. 

REC. A – 29 – 30) (CLRK. REC. B – 18 – 19) (CLRK. REC. C – 22 – 23).   

On November 4, 2019, in Cause No. CR34752, Appellant was charged by 

Complaint and Information with THEFT of PROPERTY >= $ 2,500 < $30,000, in 

that on or about February 4, 2019, Appellant did then and there, “unlawfully 

appropriate, by acquiring or otherwise exercising control over, property, to-wit: 

U.S. Currency, of the value of $2,500 or more but less than $30,000 from ADAM 

KYLE KUBSCH, the owner thereof, without the effective consent of the owner, 

and with intent to deprive the owner of the property….”  (CLRK. REC. E – 2).   
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On November 4, 2019, in Cause No. CR31225, Appellant appeared before 

HON. CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of 

Liberty County, Texas, and entered a plea of TRUE to all of the allegations set out 

in the State’s MOTION TO REVOKE UNADJUDICATED COMMUNITY 

SUPERVISION.   There was no agreement as to punishment.  (CLRK. REC. A – 

36).  

On November 4, 2019, in Cause No. CR31226, Appellant appeared before 

HON. CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of 

Liberty County, Texas, and entered a plea of TRUE to all of the allegations set out 

in the State’s MOTION TO REVOKE UNADJUDICATED COMMUNITY 

SUPERVISION.   There was no agreement as to punishment.  (CLRK. REC. B – 

23). 

On November 4, 2019, in Cause No. CR31227, Appellant appeared before 

HON. CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of 

Liberty County, Texas, and entered a plea of TRUE to all of the allegations set out 

in the State’s MOTION TO REVOKE UNADJUDICATED COMMUNITY 

SUPERVISION.   There was no agreement as to punishment.  (CLRK. REC. C – 

29). 
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On November 4, 2019, in Cause No. CR34574, Appellant appeared before 

HON. CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of 

Liberty County, Texas, and entered a plea of GUILTY to the State Jail felony of 

THEFT of PROPERTY >= $2,500 < $30,000.  There was no agreement as to 

punishment.  (CLRK. REC. D – 12 – 18). 

Appellant requested the preparation of a Pre-Sentence Investigation Report, 

and the Trial Court set sentencing in Cause Nos. CR31225, CR31226, CR31227, 

and CR34574 to January 9, 2020.  (CLRK. REC. D – 11).   

On January 9, 2020, in Cause No. CR34752, Appellant appeared before 

HON. CHAP B. CAIN, III, Presiding Judge in the 253rd Judicial District Court of 

Liberty County, Texas, waived indictment, and entered a plea of GUILTY to the 

State Jail felony of THEFT of PROPERTY >= $2,500 < $30,000.  There was no 

agreement as to punishment.  (CLRK. REC. E – 5 – 13). 
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On January 9, 2020, Appellant appeared before HON. CHAP B. CAIN, III, 

Presiding Judge in the 253rd Judicial District Court of Liberty County, Texas, for 

sentencing.  (RPTR. REC. – 1 – 75).  At the conclusion of the hearing, the Trial 

Court found all of the allegations set out in the State’s MOTION TO REVOKE 

UNADJUDICATED COMMUNITY SUPERVISION to be TRUE and 

adjudicated Appellant GUILTY of the State Jail felony offense of THEFT as pled 

in Cause Nos. CR31225, CR31226 and CR31227.  The Trial Court also found 

Appellant GUILTY of the State Jail felony offense of THEFT as pled in Cause 

Nos. CR34574 and CR34752.  The Trial Court assessed punishment in each of the 

five (5) Causes at two (2) years in a State Jail facility.  The Trial Court 

cumulated the sentences - - “The Court is further ordering that after you complete 

the sentence of two years in [CR]31225, that you then serve the sentence of two 

years in [CR]31226, and upon the completion of that sentence, that you serve the 

two years assessed in [CR]31227, and then upon completion of that sentence, that 

you complete the sentence in [CR]34574, and then upon the completion of that 

sentence, then you complete the two years in [CR]34752.  So, in other words, these 

are consecutive sentences.  I don’t see that there’s any impediment to it in [C.C.P.] 

42.08.  You need to stay in the pen as long as you can so you don’t defraud other 

people.  You have no conscience at all, it appears.”   Id. at 73. 
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The final Judgment in Cause No. CR31225 states “Punishment and Place of 

Confinement:  730 Day(s) State Jail Division, TDCJ.  THIS SENTENCE SHALL 

RUN: CONSECUTIVELY.”  (CLRK. REC. A – 56).   

The final Judgment in Cause No. CR31226 states “Punishment and Place of 

Confinement: 730 Day(s) State Jail Division, TDCJ.  It is ORDERED that the 

sentence of 730 Days State Jail assessed in Cause No. CR31226 on 1/9/2020 in the 

253rd Judicial District Court of Liberty County, Texas, shall not begin to be served 

until the 730 Day sentence imposed in Cause No. CR31225 on 1/9/2020 in the 

253rd Judicial District Court of Liberty County, Texas, has ceased to operate.”  

(CLRK. REC. B – 26 – 28). 

The final Judgment in Cause No. CR31227 states “Punishment and Place of 

Confinement: 730 Day(s) State Jail Division, TDCJ.  It is ORDERED that the 

sentence of 730 Days State Jail assessed in Cause No. CR31227 on 1/9/2020 in the 

253rd Judicial District Court of Liberty County, Texas, shall not begin to be served 

until the 730 Day sentence imposed in Cause No. CR31226 on 1/9/2020 in the 

253rd Judicial District Court of Liberty County, Texas, has ceased to operate.”  

(CLRK. REC. C – 32 – 34). 
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The final Judgment in Cause No. CR34574 states “Punishment and Place of 

Confinement: 730 Day(s) State Jail Division, TDCJ.  It is ORDERED that the 

sentence of 730 Days State Jail assessed in Cause No. CR34574 on 1/9/2020 in the 

253rd Judicial District Court of Liberty County, Texas, shall not begin to be served 

until the 730 Day sentence imposed in Cause No. CR31227 on 1/9/2020 in the 

253rd Judicial District Court of Liberty County, Texas, has ceased to operate.”  

(CLRK. REC. D – 19 – 21).    

The final Judgment in Cause No. CR34752 states “Punishment and Place of 

Confinement: 730 Day(s) State Jail Division, TDCJ.  It is ORDERED that the 

sentence of 730 Days State Jail assessed in Cause No. CR34752 on 1/9/2020 in the 

253rd Judicial District Court of Liberty County, Texas, shall not begin to be served 

until the 730 Day sentence imposed in Cause No. CR34574 on 1/9/2020 in the 

253rd Judicial District Court of Liberty County, Texas, has ceased to operate.”  

(CLRK. REC. E – 14 – 16). 
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ARGUMENT AND AUTHORITIES 

 

          As a matter of history and common law, the decision whether to impose 

separate sentences concurrently or consecutively has been assigned to the trial 

judge.  Ex parte Carter, 521 S.W.3d 344, 351 (Tex.Crim.App. 2017) (Yeary, J., 

concurring) (citing  Oregon v. Ice, 555 U.S. 160, 168 – 169 (2009)).  “Texas law 

gives a much larger role to the jury at sentencing than is traditionally the case in 

American law, but, in giving the judge the discretionary authority to determine 

whether sentences should be concurrent or consecutive, Texas follows the 

approach taken in almost every American jurisdiction.”  George E. Dix & John M. 

Schmolesky, 43A TEXAS PRACTICE: CRIMINAL PRACTICE AND 

PROCEDURE § 46:146, at 244 (3d ed. 2011).  “It is left to the trial court to 

determine whether multiple sentences will run consecutively or concurrently.  That 

discretion to cumulate or not is largely - - but not entirely - - unfettered.”  Carter, 

521 S.W.3d at 351 (Yeary, J. concurring).  “Frankly, I do not know whether it is 

correct to say that the mandatory language of § 3.03 (a) has created (1) a 

conditional right of the defendant to insist on concurrent sentencing, or, instead (2) 

a limitation on the trial judge’s otherwise broad authority to impose cumulative 

sentencing.”  Id. at 353 (Yeary, J. concurring). 
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          “Criminal episode” means the commission of two or more offenses, 

regardless of whether the harm is directed toward or inflicted upon more than one 

person or item of property, under the following circumstances: (1) the offenses are 

committed pursuant to the same transaction or pursuant to two or more transactions 

that are connected or constitute a common scheme or plan; or (2) the offenses are 

the repeated commission of the same or similar offenses.  TEX. PENAL CODE 

ANN. § 3.01 (Vernon Supp. 2013).  A defendant may be prosecuted in a single 

criminal action for all offenses arising out of the same criminal episode.  TEX. 

PENAL CODE ANN. § 3.02 (a) (Vernon Supp. 2013).  The basis for this 

prosecution may be either a single charging instrument or multiple charging 

instruments.  LaPorte v. State, 840 S.W.2d 412, 414 (Tex.Crim.App. 1992).  A 

defendant is prosecuted in “a single criminal action” whenever allegations and 

evidence of more than one offense arising out of the same criminal episode…are 

presented in a single trial or plea proceeding….  Id. at 415.  A prosecutor is 

encouraged to clear case dockets by trying more than one case in a single trial 

whenever multiple offenses arising from a single criminal episode are alleged 

against a single defendant….  Id. at 414. 

 

 



23 

 

          A defendant benefits by not being burdened with the possibility of 

consecutive sentences and a string of trials for offenses arising out of a single 

criminal episode.  Id.  When the accused is found guilty of more than one offense 

arising out of the same criminal episode prosecuted in a single criminal action, a 

sentence for each offense for which he has been found guilty shall be pronounced.  

Except as provided by TEX. PENAL CODE ANN. § 3.03 (b) (Vernon Supp. 

2013), the sentences shall run concurrently.  TEX. PENAL CODE ANN. § 3.03 

(a) (Vernon Supp. 2013).   

          When the same defendant has been convicted in two or more cases, 

judgment and sentence shall be pronounced in each case in the same manner as if 

there had been but one conviction.  [I]n the discretion of the court, the judgment in 

the second and subsequent convictions may either be that the sentence imposed or 

suspended shall begin when the judgment and the sentence imposed or suspended 

in the preceding conviction has ceased to operate, or that the sentence imposed or 

suspended shall run concurrently with the other case or cases, and sentence and 

execution shall be accordingly….  TEX. CODE CRIM. PROC. ANN., art. 42.08 

(a) (Vernon Supp. 2013).  Under Article 42.08, the trial court has the discretion to 

cumulate the sentences of two or more convictions.   
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          The trial court’s general authority under TEX. CODE CRIM. PROC. 

ANN., art. 42.08 to order consecutive sentences is statutorily limited by TEX. 

PENAL CODE ANN. § 3.03 whenever a single criminal action arising out of the 

same criminal episode occurs, whether based upon a single charging instrument or 

several charging instruments.  LaPorte, 840 S.W.2d at 415.  If the facts show the 

proceeding is a single criminal action based on charges arising out of the same 

criminal episode, the trial court may not order consecutive sentences.  An 

improper cumulation order is, in essence, a void sentence, and such error cannot be 

waived.  A defect which renders a sentence void may be raised at any time.  Id.  

(citing Levy v. State, 818 S.W.2d 801 (Tex.Crim.App. 1991)).     

          In Guidry v. State, 883 S.W.2d 275 (Tex.App. - - Corpus Christi 1994), 

vacated and remanded, 896 S.W.2d 798 (Tex.Crim.App. 1995), the Court of 

Criminal Appeals reversed the Court of Appeals and remanded the case back to 

the Court of Appeals to review the propriety of a cumulation order in which the 

trial court stacked life sentences assessed in two aggravated robbery offenses, each 

occurring on consecutive days.  The appellant asserted that the trial court erred in 

stacking the sentences because both aggravated robberies were the repeated 

commission of the same or similar offenses.   
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          On remand, in Guidry v. State, 909 S.W.2d 584, 585 (Tex.App. - - Corpus 

Christi 1995, pet. ref’d), the Court of Appeals agreed, and vacated the cumulation 

order.  “The two aggravated robberies were charged under TEX. PENAL CODE 

ANN. § 29.03 (a)(2).  In each indictment, [the appellant] was charged with using a 

deadly weapon, a knife, while in the course of committing theft of property.  [T]he 

second robbery is the repeated commission of the same or similar offense as the 

first robbery.  TEX. PENAL CODE ANN. § 3.01 (2) does not impose a time 

differential between the commission of the same or similar offenses.  Therefore, 

the two aggravated robberies constitute one criminal episode, and the court abused 

its discretion in stacking the sentences….”  The Court of Appeals vacated the 

cumulation order, and affirmed the judgment of the trial court as reformed. 

          In Robbins v. State, Nos. 02-93-00331-CR, 02-93-00332-CR (Tex.App. - - 

Fort Worth, December 7, 1994, pet. granted) (not designated for publication), the 

trial court cumulated life sentences for aggravated sexual assault and was affirmed 

by the Fort Worth Court of Appeals.  In Robbins v. State, 914 S.W.2d 582, 584 

(Tex.Crim.App. 1996), the Court of Criminal Appeals GRANTED Discretionary 

Review, and reformed the judgment, deleting the cumulation order.  “The 

record demonstrates that the trial court conducted two separate plea proceedings, 

but one consolidated punishment hearing.  A plea proceeding is not complete until 
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punishment has been assessed.  The consolidated punishment hearing defeated the 

State’s and trial court’s attempts to comply with the provisions of TEX. PENAL 

CODE ANN. § 3.03.  Therefore, the cumulation order is void.”  Id. at 583 – 584.     

          In Smith v. State, Nos. 09-05-00192-CR, 09-05-00193-CR, 09-05-00194-

CR, 2006 WL 3377638 (Tex.App. - - Beaumont November 22, 2006, pet. ref’d) 

(not designated for publication), the appellant pled GUILTY, pursuant to a plea 

bargain, to three separate indictments for forgery.  “The trial judge stated that he 

was following the plea agreement and placed [the appellant] on deferred 

adjudication Community Supervision for five years in each case.  Subsequently, 

the State filed motions to adjudicate alleging [the appellant] violated the terms of 

each Community Supervision order.  The trial judge adjudicated [the appellant] 

GUILTY of each offense and sentenced [the appellant] to eighteen months in a 

State Jail facility – the sentences to run consecutively.”  Id. at *1.    

          “[U]pon violation of the deferred community supervision order, the trial 

judge has no further obligation to comply with the plea bargain, since the plea 

bargain has already been satisfied by the judge’s initial sentencing.”  Id. at *1 

(citing Ex parte Huskins, 176 S.W.3d 818, 819 (Tex.Crim.App. 2005)).  “Once the 

trial court proceeds to adjudication, ‘[i]t is restricted in the sentence it imposes 

only by the relevant statutory limits.’”  Huskins, at 819 (quoting Von 
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Schounmacher v. State, 5 S.W.3d 221, 223 (Tex.Crim.App. 1999)).  In Smith, the 

appellant argued that the sentences should not have been “stacked,” because the 

three offenses were all part of the same criminal episode and were prosecuted in a 

single criminal action.  Smith, at *2. 

          In Smith, “the offenses were not prosecuted in a single criminal action; 

consequently, there is no requirement that the sentences run concurrently.  At the 

guilty plea hearing, the hearing deferring adjudication of guilt, the revocation 

hearing, and the sentencing hearing following adjudication of guilt, the trial court 

called each case separately and dealt with [each] case individually prior to calling 

the next case.  The cases were not consolidated at any of the three hearings and the 

proceedings cannot be characterized as a single criminal action under [TEX. 

PENAL CODE ANN.] § 3.03.”  Id. at *2. 

          In Green v. State, 242 S.W.3d 215 (Tex.App. - - Beaumont 2007, no pet.), 

the appellant was convicted of Possession of COCAINE and CODEINE; sentenced 

to Community Supervision in each; later revoked; and, was sentenced to 

consecutive terms.  “In his second ISSUE, [the appellant] asserts that the trial court 

abused its discretion in cumulating his sentences.  The trial court’s discretion to 

order sentences to run consecutively or concurrently is generally defined by TEX. 

CODE CRIM. PROC. ANN., art. 42.08 (Vernon Supp. 2006).”  Id. at 218.   
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          “However, [TEX. PENAL CODE ANN.] § 3.03 limits the trial court’s 

discretion to order consecutive sentences, and provides:   

 

When the accused is found guilty of more than one offense arising out 

of the same criminal episode prosecuted in a single criminal action, a 

sentence for each offense for which he has been found guilty shall be 

pronounced.  Except as provided by Subsection (b) [not applicable 

here], the sentences shall run concurrently.  TEX. PENAL CODE 

ANN. § 3.03 (a).”  Id. 

 

 

 

          In Green, the appellant asserted that the possession charges were the repeat 

offenses of similar crimes.  “[T]he statute defines criminal episode broadly, since 

it encompasses not only the same offenses, but similar offenses as well.  The Penal 

Code does not define ‘similar.’  [I]t appears that Cocaine and Codeine possession 

offenses could result in similar criminal penalties.  [T]he differences [between 

Cocaine and Codeine] are not sufficient to make the two offenses dissimilar.  

[T]he two offenses are both Possession of Control Substance offenses, and for 

purposes of [TEX. PENAL CODE ANN.] § 3.03 we conclude that the two 

offenses arise out of the same ‘criminal episode.’  Where the original plea 

proceedings do not present separate proceedings, but instead are conducted in a 

manner that they are ‘so intertwined that we are left only to conclude they are a 

single criminal action,’ a court may not order consecutive sentences.  Thus, 
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because the State chose to prosecute two similar possession charges in a single 

criminal action, the trial court did not have the authority to order [the appellant’s] 

sentences to run consecutively.  Accordingly, the [Codeine] judgment is reformed 

to delete the cumulation order.’”  Id. at 219 – 221. 

          “The Legislature has assigned the task of cumulating sentences exclusively 

to the trial judge.  In some cases, the trial judge is required to cumulate individual 

punishment, while in other cases, the trial judge’s decision to cumulate is 

discretionary.  Like the assessment of individual punishment, a trial judge’s 

decision to cumulate under TEX. CODE CRIM. PROC. ANN., art. 42.08 (a) is 

‘a normative, discretionary function that does not turn on discrete findings of fact.’  

As a result, when a trial judge lawfully exercises the option to cumulate, that 

decision is unassailable on appeal.  But when a trial judge unlawfully enters a 

cumulation order in a case that did not involve a negotiated plea agreement, the 

appellate court, according to our precedent, will reform the judgment by deleting 

the order.”  Beedy v. State, 250 S.W.3d 107, 110 (Tex.Crim.App. 2008).  
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          The Dix and Dawson treatise on CRIMINAL PRACTICE AND 

PROCEDURE contains the following explanation: 

 

 

It is not until the Community Supervisions are revoked and sentences 

imposed that the question of whether the sentences will run 

concurrently or consecutively arises.  Even if the trial court when 

placing the defendant on Community Supervision announces that if 

the Community Supervisions are revoked concurrent sentences will be 

imposed, the court is still free upon revocation to impose consecutive 

sentences.  The question is simply not ripe for decision until 

Community Supervision is revoked and sentences are imposed.  43 

GEORGE E. DIX & ROBERT O. DAWSON, TEXAS PRACTICE: 

CRIMINAL PRACTICE AND PROCEDURE § 38.211, at 822 (2d 

ed. 2001) (footnotes omitted). 

 

 

If the original offenses that led to Community Supervision were part 

of the same criminal episode and convictions were obtained as part of 

the same criminal action under [TEX. PENAL CODE ANN. § 3], 

then concurrent sentences must be employed if prison sentences are 

imposed.  If Community Supervision is granted but later revoked, then 

any prison sentences imposed upon revocation must also be made to 

run concurrently.  The test is whether the convictions were obtained in 

a single proceeding so that under [TEX. PENAL CODE ANN. § 3] 

any sentences imposed must be concurrent.  It makes no difference 

that Community Supervision terms were revoked in a single 

revocation proceeding.  Id. (footnotes omitted). 
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          TEX. PENAL CODE ANN. § 3 allows for offenses arising out of the “same 

criminal episode” to be tried in the same criminal action.  The term “same criminal 

episode” is specifically defined in § 3, and the term includes a situation in which 

“the offenses are the repeated commission of the same or similar offenses.”  When 

offenses are tried together pursuant to § 3, the sentences must be concurrent unless 

a specific exception within § 3 provides otherwise. 

          A reviewing court reviews a trial court’s decision to cumulate sentences for 

two or more convictions under TEX. CODE CRIM. PROC. ANN., art. 42.08 (a) 

for an abuse of discretion.  The test for abuse of discretion is not whether, in the 

opinion of the reviewing court, the facts present an appropriate case for the trial 

court’s action; rather, it is a question of whether the trial court acted without 

reference to any guiding rules or principles of law, and the mere fact that a trial 

court may decide a matter within its discretionary authority differently than an 

appellate court does not demonstrate such an abuse.  Montgomery v. State, 810 

S.W.2d 372, 391 (Tex.Crim.App. 1990) (op. on reh’g).  In other words, so long as 

the law authorizes cumulative sentences, the trial court acts within its discretion 

when it stacks sentences. 
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          In Miranda v. State, Nos. 03-13-00103-CR, 03-13-00182-CR, 03-13-00183-

CR, 03-13-00184-CR, 03-13-00185-CR, 2014 WL 2957794 (Tex.App. - - Austin 

June 24, 2014) (not designated for publication), the appellant pled GUILTY to two 

Counts of Third-Degree-felony THEFT and three Counts of State-Jail-felony 

THEFT.  The theft charges stem from the appellant’s “repeated conduct of entering 

into home-improvement contracts, accepting up-front payment for some or all of 

the value of those contracts, and then abandoning the projects after the work was 

only partially completed.  [The appellant] entered into these construction contracts 

between December 24, 2007 and May 1, 2009, and each project dragged on for 

months or years before it was abandoned.  Each of these five offenses involved a 

different victim and different amount of up-front payment stolen.  [The appellant] 

was indicted for five counts of THEFT….  Before the conclusion of the Guilt / 

Innocence phase of trial, [the appellant’s] trial counsel informed the trial court that 

[the appellant] wanted to plead GUILTY to all five THEFTs.  After the proper 

admonishments, the trial court accepted [the appellant’s] GUILTY pleas and 

proceeded to a single punishment hearing for all five charges.  The trial court 

sentenced [the appellant] to ten years imprisonment for both of the Third-Degree-

felony THEFTS and two years’ confinement in a State Jail facility for each of the 

three State-Jail-felony THEFTS, with sentences to run consecutively.”  Id. at *1. 
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          In Miranda, “all of [the appellant’s] thefts involved the same basic conduct - 

- contracting to perform residential construction projects, receiving up-front 

payment for some or all of the value of those projects, and then abandoning the 

projects before the work was complete.  Although each theft began at different 

times over the course of a two-year period, the theft were still repeated 

commissions of the same or similar offenses.  Therefore, we conclude that the 

thefts in this case ‘arise out of the same criminal episode’ within the meaning of 

[TEX. PENAL CODE ANN.] § 3.03.  Similarly, the fact that all five offenses 

were considered in a single punishment hearing means that the multiple offenses 

were prosecuted in a single criminal action.  When, as in this case, the defendant 

enters separate GUILTY pleas to multiple offenses but the court conducts a single 

punishment hearing before pronouncing the sentences, the offenses have been 

prosecuted in a single criminal action as a matter of law.  Having already 

concluded that the five thefts arise out of the same criminal episode, we conclude 

that [TEX. PENAL CODE ANN.] § 3.03 requires that all five sentences run 

concurrently.”  Id. at *2  (citations omitted).     
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          Here, on April 7, 2015, in Cause Nos. CR31225 & CR31226 & CR31227, 

Appellant entered pleas of GUILTY to the State Jail felony offense of THEFT.  

The Trial Court accepted Appellant’s GUILTY pleas, and in Cause Nos. CR31226 

& CR31227, placed Appellant on ten (10) years Deferred Adjudication 

Community Supervision.  On October 5, 2015, in Cause No. CR31225, the Trial 

Court placed Appellant on ten (10) years Deferred Adjudication Community 

Supervision.   

          On November 4, 2019, in Cause No. CR34574, Appellant entered a plea of 

GUILTY to the State Jail felony offense of THEFT.  The Trial Court accepted 

Appellant’s plea of GUILTY.  There was no agreement as to punishment. On 

November 4, 2019, Appellant also entered pleas of TRUE to all of the allegations 

set out in the State’s MOTION TO REVOKE UNADJUDICATED COMMUNITY 

SUPERVISION in Cause Nos. CR31225 & CR31226 & CR31227.  There was no 

agreement as to punishment.  Appellant requested a Pre-Sentence Investigation 

Report, and the Trial Court reset sentencing to January 9, 2020.  On January 9, 

2020, prior to the sentencing hearing, in Cause No. CR34752, Appellant waived 

Indictment, and entered a plea of GUILTY to the State Jail felony offense of 

THEFT.  There was no agreement as to punishment.   
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          Thereafter, the Trial Court conducted a sentencing hearing.  At the 

conclusion of the sentencing hearing, the Trial Court found all of the allegations 

set out in the State’s MOTION TO REVOKE UNADJUDICATED COMMUNITY 

SUPERVISION to be TRUE and adjudicated Appellant GUILTY of the State Jail 

felony offense of THEFT as pled in Cause Nos. CR31225 & CR31226 & 

CR31227.  The Trial Court also found Appellant GUILTY of the State Jail felony 

offense of THEFT as pled in Cause Nos. CR34574 and CR34752.  Thereafter, the 

Trial Court assessed punishment in each of the five (5) Causes at two (2) years in 

a State Jail facility and cumulated the sentences - - “The Court is further ordering 

that after you complete the sentence of two years in [CR]31225, that you then 

serve the sentence of two years in [CR]31226, and upon the completion of that 

sentence, that you serve the two years assessed in [CR]31227, and then upon 

completion of that sentence, that you complete the sentence in [CR]34574, and 

then upon the completion of that sentence, then you complete the two years in 

[CR]34752.  So, in other words, these are consecutive sentences.  I don’t see that 

there’s any impediment to it in [TEX. CODE CRIM. PROC. ANN., art.] 42.08.  

You need to stay in the pen as long as you can so you don’t defraud other people.  

You have no conscience at all, it appears.”   Id. at 73. 
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          Here, GUILTY pleas were entered in Cause Nos. CR31225 & CR31226 & 

CR31227 on April 7, 2015; a GUILTY plea was entered in Cause No. CR34574 

on November 4, 2019; and, a GUILTY plea was entered in Cause No. CR34752 

on January 9, 2020.  On January 9, 2020, Appellant was adjudicated GUILTY in 

Cause Nos. CR31225 & CR31226 & CR31227.  On January 9, 2020, Appellant 

was also found GUILTY in Cause Nos. CR34574 & CR34752.  Thereafter, the 

Trial Court assessed punishment in each of the five (5) Causes at two (2) years in 

a State Jail facility and cumulated the sentences. 

          Here, the Trial Court specifically cumulated Appellant’s sentences under 

TEX. CODE CRIM. PROC. ANN., art. 42.08.  The Trial Court cumulated 

Appellant’s sentences stating, “You need to stay in the pen as long as you can so 

you don’t defraud other people.  You have no conscience at all, it appears.”  

(RPTR. REC. – 73).   

          If this reviewing Court determines that TEX. PENAL CODE ANN. § 3 is a 

limitation on a Trial Judge’s otherwise broad authority to impose cumulative 

sentences, limiting a Trial Judge’s authority to cumulate sentences strictly to those 

offenses enumerated in § 3, then the process of pleading multiple Causes in the 

same proceeding, or sentencing multiple Causes in the same proceeding should 

cease.      
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          If this reviewing Court determines that the Trial Court abused its discretion 

by improperly cumulating Appellant’s sentences, then this reviewing Court should 

reform each Judgment by deleting the cumulation order in each Judgment, and 

affirm each Judgment as reformed. 

          If this reviewing Court determines that the Trial Court did not abuse its 

discretion by properly cumulating Appellant’s sentences, then this reviewing 

Court should affirm each Judgment. 

          There is a difference between an entire judgment being “void” and a portion 

of a judgment being “void.”  A judgment is rendered void only if the judgment 

cannot be reformed to cure the infirmity.  A judgment is not void if the defect 

could have been reformed on the direct appeal of the judgment in question or in a 

nunc pro tunc order.  Rhodes v. State, 240 S.W.3d 882, 888 (Tex.Crim.App. 2007).  

An improper cumulation order may be remedied by reformation on appeal or, in 

the proper circumstance, a judgment nunc pro tunc.  Because the improper 

cumulation order is subject to such remedies, the sentences cannot properly be 

declared void.  Carter, 521 S.W.3d at 347. 
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CONCLUSION AND PRAYER 

 

For the above stated reasons, it is respectfully submitted that all things are 

regular, and the State of Texas prays that this Honorable Court of Appeals 

AFFIRM the Judgments of the Trial Court below.  In the alternative, the Court of 

Appeals should reform the Judgment in each case by deleting the cumulation 

order in each Judgment, and affirm each Judgment as reformed. 

 

Respectfully submitted, 

 

      /S/  STEPHEN C. TAYLOR 

_____________________________ 

STEPHEN C. TAYLOR 

State Bar No. 19723380 

Assistant District Attorney 

Liberty County 

1923 Sam Houston Street, Rm 112 

Liberty, Texas 77575 
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